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252 CALIFORNIA LAW REVIEW 

Public Service Companies: Limitation of Liability in 
Case of Negligence. — That a common carrier may not stipulate 
for exemption from responsibility for the loss of goods due to 
negligence is now accepted with practical unanimity by the courts. 1 
Public policy lies at the base of this rule. 2 To use the language of 
the court in the case of Railroad Company v. Lockwood, 3 "In 
regulating the public establishment of common carriers, the great 
object of the law was to secure the utmost care and diligence in 
the performance of their important duties — an object essential to 
the welfare of every civilized community." Again, "The carrier 
and his customer do not stand on a footing of equality. The latter 
is only one individual of a million. He cannot afford to higgle 
or stand out and seek redress in the courts. . . . He prefers, 
rather, to accept any bill of lading, or sign any paper the carrier 
presents; often, indeed, without knowing what the one or the 
other contains." That this reasoning when applied to total exemp- 
tion from liability for negligence is sound has rarely been ques- 
tioned. 

In Zetler v. Tonopah and Goldfield Railroad Company* the 
majority of the court declared void, with reference to negligence, 
the following stipulation in the passenger's ticket: "It is agreed 
that the value of the baggage transported under this ticket shall 
not exceed $100", on the ground that a common carrier cannot 
contract to limit his liability in the event of negligence. If this 
stipulation be regarded as a partial exemption from liability for 
the consequence of the carrier's negligence it should be held void. 
For it appears "illogical and unreasonable to say that the carrier 
may not absolve itself from liability for the whole value of prop- 
erty lost or destroyed through its negligence, but that it may ab- 
solve itself from responsibility for one-half, three-fourths, seven- 
eighths, nine-tenths, or ninety-nine hundredths of the loss so 
occasioned." 5 If the doctrine of partial exemption were carried out 
to its logical conclusion, what is there to prevent the carrier from 
going one step further and stipulating for total exemption ? Surely 
not any distinction on principle but merely one in degree. And 
the fact that such partial exemption is in consideration of reduced 
rates of freight does not render that lawful and valid which other- 



1 Railroad Co. v. Lockwood (1873), 84 U. S. 357, 21 L. Ed. 627; also 
see collection of authorities in Hutchinson on Carriers, 3rd ed., vol. 1, 
note 24 to § 450; Moore on Carriers, 2nd ed., p. 453, § 16 and note 32 
thereto. 

2 2 Kent's Commentaries 597, Levering v. Union Transportation and 
Ins. Co. (1867), 42 Mo. 88, 97 Am. Dec. 320; Bank of Kentucky v. 
Adams Express Co. (1876), 93 U. S. 174, 23 L. Ed. 872. 

» (1873), 84 U. S. 357, 21 L. Ed. 627. 

4 (Nev., Sept. 5, 1914), 143 Pac. 119, affirming Zetler v. Tonopah 
and Goldfield R. R. Co. (1913), 35 Nev. 384, 129 Pac. 299. 

s Louisville and ■ N. R. Co. v. Wynn (1890), 88 Tenn. 320, 14 S. W. 
311. 
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wise would be unlawful and invalid. 6 The same principles of pub- 
lic policy, namely, the inequality of the parties and the necessity 
of the utmost care on the part of the carrier, operate to divest the 
transaction of validity in the one case as in the other. 

Is there, then, any ground on which such an agreement as that 
considered in the principal case can be upheld? In the leading 
case of Hart v. Pennsylvania Railroad Company, 7 the United 
States Supreme Court had before it a practically identical state of 
facts. Nevertheless the stipulation was held valid, the court giving 
as the distinct ground of its decision that "where a contract of the 
kind, signed by the shipper, is fairly made, agreeing on the valua- 
tion of the property carried, with the rate of freight based on the 
condition that the carrier assumes liability only to the extent of the 
agreed valuation, even in the case of loss or damage by the negli- 
gence of the carrier, the contract will be upheld as a proper and 
lawful mode of securing a due proportion between the amount for 
which the carrier' may be responsible and the freight he receives, 
and of protecting himself against extravagant and fanciful valua- 
tions". From the foregoing it is apparent that a carrier may law- 
fully establish a scale of charges applicable to a specific commodity 
if graduated reasonably according to the varying value of that com- 
modity. But where the specified amount or "the value agreed upon 
is so out of harmony with the ordinary values of similar kinds of 
goods as to indicate that the question of value did not in fact enter 
into the agreement, and the carrier, under the circumstances, must 
have known of the discrepancy, the agreement placing a value on 
the goods will be considered as a mere attempt by the carrier to 
secure a partial exemption from liability, and of no effect in reliev- 
ing him from the obligation of responding for their real value where 
his misconduct has occasioned their loss." 8 Where, however, as 
in the Zetler case, 9 the shipper has notice that he must declare and 
pay for any excess value beyond a certain sum, if he fails so to 
declare he is thereafter estopped 10 from saying that the value of 
the goods is greater, provided the carrier has no knowledge of the 
greater value. 11 The California court 12 intimates that knowledge 



8 Kansas City Southern Ry. Co. v. Carl (1913), 227 U. S. 639, 57 L. 
Ed. 683, 33 Sup. Ct. Rep. 391; Alabama Great Southern R. R. Co. v. 
Little (1882), 71 Ala. 611. 

7 (1884), 112 U. S. 331, at p. 343, 28 L. Ed. 717, 5 Sup. Ct. Rep. 151. 

8 Hutchinson on Carriers, 3rd ed., vol. 1, § 427. 

9 (Nev. Sept. 5, 1914), 143 Pac. 119. 

10 Estoppel was the ground of decision in the Hart case at p. 341; in 
the Croninger case, infra note 18, at p. 510; In Missouri etc. Ry. Co. v. 
Harriman, infra note 18, at p. 668. 

11 21 Harvard Law Rev. 32, at pp. 44, 45. Also compare the state- 
ment in the Hart case at p. 340: "... the agreement as to value 
. . . stands as if the carrier had asked the value of the horses, and 
had been told by the plaintiff the sum inserted in the contract." 

12 Donlon Bros. v. Southern Pacific Co. (1907), 151 Cal. 763, 91 Pac. 
603, 11 L. R. A. (N. S.) 811. Blackwell v. Southern Pacific Co. (1910), 
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on the part of the shipper as to the true value of the goods is 
immaterial. But if estoppel be the foundation of the doctrine of 
"agreed valuation" by what process of ratiocination can the shipper 
be estopped to set up the true value of the goods when he has 
not misled the carrier with reference thereto? Therefore, two 
things would seem necessary for the "agreed valuation" to be valid : 
such valuation must reasonably approach the normal value of the 
commodity in question, and if the true value be greater, the carrier 
must be ignorant of this true value. 

The majority opinion in the Zetler case 13 entirely ignores the 
principle involved in Hart v. Pennsylvania Railroad 14 and the long 
line of decisions following it. 15 Although there is a conflict of 
authority, 18 a majority of jurisdictions hold in accordance with the 
Hart case and consequently in opposition to the Nevada court. 
That the prevailing rule represents the sounder view seems to fol- 
low from the United States Supreme Court's presentation of the 
case. "The limitation as to value has no tendency to exempt from 
liability for negligence. It does not induce want of care. It 
exacts from the carrier the measure of care due to the value agreed 
on. . . . The compensation for carriage is based on that value. 
The shipper is estopped from saying that the value is greater. The 
articles have no greater value, for the purposes of the contract of 
transportation, between the parties to that contract. The carrier 
must respond for negligence up to that value. It is just and rea- 
sonable that such a contract, fairly entered into, and where there 
is no deceit practiced on the shipper, should be upheld. There is 
no violation of public policy. On the contrary, it would be unjust 
and unreasonable, and would be repugnant to the soundest prin- 
ciples of fair dealing and of the freedom of contracting, and thus 
in conflict with public policy, if a shipper should be allowed to reap 
the benefit of the contract if there is no loss, and to repudiate 
it in case of loss." 17 

So much then for the case as it should stand on basic principle. 
But the Nevada court erred in still another, respect. The question 



184 Fed. 489, was a case which arose in a Federal Circuit Court of 
California; the court there stated that it felt itself bound by the state 
decisions on the subject and in referring to Donlon Bros. v. Southern 
Pacific Co. stated that "the question of the carrier's knowledge of the 
real value of the goods, where the contract is otherwise fair, is regarded 
by the Supreme Court [of California] as a wholly immaterial factor." 
This language shows that the construction put upon the somewhat 
equivocal language in the Donlon case is not unwarrantable. 

"(Nev, Sept. 5, 1914), 143 Pac. 119. 

« (1884), 112 U. S. 331, 28 L. Ed. 717, S Sup. Ct. Rep. 151. 

15 See collection of authorities in the Interstate Commerce Reports 
(1908), vol. 13, at p. 559; also see cases cited in Hutchinson on Carriers, 
3rd ed., vol. 1, in note 42 to § 426; Moore on Carriers, 2nd ed., pp. 490- 
516, especially note 69 to p. 491, and note 70 to p. 494. 

16 See collection of authorities in the Hart case at p. 342. 

« Hart v. Penn. R. R. Co. (1884), 112 U. S. 331, 28 L. Ed. 717, 5 
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was one of interstate transportation and the United States Supreme 
Court in a long line of decisions, exemplified in the leading case 
of Adams Express Company v. Croninger, 18 held that the provisions 
of section twenty of the Carmack Amendment, regulating liability 
of interstate carriers, had superceded all state regulations and 
decisions on the subject. The most recent case on the subject is 
Boston and Maine Railroad v. Hooker, 19 arising from facts sub- 
stantially identical with those involved in the principal case. It 
would seem, therefore, that the United States Supreme Court's view 
in this, its latest utterance, adopting the reasoning of the Hart case 
in to to, should have been conclusive on the Nevada court. 

7. C. A. 

Statutory Construction: Validity of Loan where 
Lender Fails to Give the Loan Ticket Required by Statute. — 
In Wood v. Krepps, 1 a personal property broker sued to foreclose 
a chattel mortgage. The defendant claimed that the contract was 
invalid since the lender had failed to give the loan ticket required 
by statute from all persons in the business of loaning money on 
chattel mortgages, salary assignments or similar security, but the 
court held that the contract was valid, though the lender was 
liable to the penalty imposed by the statute, as well as a penalty 
for failure to pay a municipal license. It is a general rule that 
contracts are void if one of the parties fails to perform some 
statutory duty imposed upon him, though only a penalty is pre- 
scribed for violation of the statute, where it is passed to regulate 
a business for the public protection, 2 though not where a penalty 
is imposed to secure the collection of a purely revenue tax or 
license. 3 The municipal license was held to be purely a revenue 
measure in the principal case. The loan ticket requirement of the 
statute was said to be collateral to the contract and failure to 
give it merely subjected the lender to the fine provided in the act. 
Although this was the only penalty provided for failure to give 

Sup. Ct. Rep. 151 ; also see Moore on Carriers, 2nd ed., p. 1912, § 3, and 
notes thereto. 

« (1913), 226 U. S. 491, 57 L. Ed. 314, 33 Sup. Ct. Rep. 148; followed 
in Wells Fargo & Co. v. Neiman-Marcus Co. (1913), 227 U. S. 469, 57 
L. Ed. 600, 33 Sup. Ct. Rep. 267; Missouri, etc. Ry. Co. v. Harriman 
(1913), 227 U. S. 657, 57 L. Ed. 690, 33 Sup. Ct. Rep. 397; Kansas City 
Southern Ry. Co. v. Carl (1913), 227 U. S. 639, 57 L. Ed. 683, 33 Sup. Ct. 
Rep. 391. 

19 (April 6, 1914), 233 U. S. 97, 34 Sup. Ct. Rep. 526. 

1 (Oct. 1, 1914), 48 Cal. Dec. 233, 143 Pac. 691. 

2 Cope v. Rowlands (1836), 2 Mees. & Wels. 149; Shattuck v. 
Watson (1910), 164 Mich. 167, 129 N. W. 196; E. A. Strout Co. v. 
Howell (Del., 1913), 85 Atl. 666. The English courts apply this rule 
very strictly under the Money-Lenders Act (63 & 64 Vict, c. 51). See 
Victorian Daylesford Syndicate v. Dott, [1905] 2 Ch. 624; In re Robin- 
son, [1910] 2 Ch. 571, [1911] 1 Ch. 230. 

s Vermont Loan & Trust Co. v. Hoffman (1897), 5 Ida. 376, 49 Pac. 
314, 95 Am. St. Rep. 186, 37 L. R. A. 509; Sunflower Lumber Co. v. 
Turner Supply Co. (1909), 158 Ala. 191, 48 So. 510. 



